
BEFORE THE GOVERNING BOARD OF
SOUTH FLORIDA WATER MANAGEMENT DISTRICT

Order No.: 2011-099-DAO-WS
IN RE:

Governing Board's Concurrence
with Executive Director's Issuance of
Emergency Order For the Purpose of
Immediate Water Supply Relief for the
City of West Palm Beach and its Public
Water Supply Utility Service Area
(Concurrence with 2011-095-DAO-WS)

—4

FINAL ORDER OF GOVERNING BOARD CONCURRENCE WITH EXECUTIVE
DIRECTOR'S ISSUANCE OF EMERGENCY ORDER FOR THE PURPOSE OF	 •

IMMEDIATE WATER SUPPLY RELIEF FOR THE CITY OF WEST PALM BEACH 

This cause having come before the Governing Board of the South Florida Water

Management District ("District") at its July 14, 2011 meeting for entry of a Final Order,

and upon staff's recommendation, and being otherwise fully informed, the Governing

Board issues this Order of Concurrence containing the following Findings of Fact and

Ultimate Facts and Conclusions of Law.

FINDINGS OF FACT

1. On June 24, 2011, the District's Executive Director issued Emergency

Order No. 2011-095-DAO-WS, temporarily authorizing the City of West Palm Beach to

intercept and capture C-51 Canal stormwater that would otherwise be discharged to

tide in order to augment the City's water supply sources during the drought. A copy of

Order No. 2011-095-DAO-WS is attached hereto as Exhibit "A".

2. Based upon information provided by District staff, the Executive Director

determined the interception of C-51 Canal water was warranted in order to avoid

impacts to the health, safety, and welfare of the residents of the City of West Palm



Beach and its service area.

ULTIMATE FACTS AND CONCLUSIONS OF LAW

3. Rule 40E-1.611, Fla. Admin. Code, states that an emergency exists when

immediate action is necessary to protect, among other items, public health, safety,

welfare; a public water supply; or other reasonable beneficial uses of land and water

resources.

4. Pursuant to Section 373.119(2), Fla. Stat., and the facts described above,

the Executive Director found that an emergency existed requiring immediate action

necessary to protect the public welfare.

5. A copy of the Notice of Rights is attached as Exhibit "B".

ORDER

Based upon the above Findings of Fact, Ultimate Facts and Conclusions of Law,

the Governing Board hereby concurs with the Executive Director's issuance of Order

No. 2011-095-DAO-WS, described herein.

DONE AND SO ORDERED in West Palm Beach, Florida, on this 14th day of July,

2011.
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Attest:

SOUTH FLORIDA WATER
MANAGEMENT DISTRICT
By its Governing Board

// 
KIRK L. BURNS
Acting General Counsel

Legal For9 Approved:

Jerdee Bonkowitz, Esq.
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SOUTH FLORIDA WATER MANAGEMENT DISTRICT
3301 Gun Club Road

West Palm Beach, Florida 33406

;cS OFF

JUN 24. 2011 3: 12 Pti

H.
Order No..2011- 095-DAOVP rIANAG F HE EfSINicr

IN RE:

Emergency Order for the
Purpose of Immediate Water
Supply Relief for the City of
West Palm Beach and its
Public Water Supply Utility
Service Area

EMERGENCY ORDER

The Executive Director of the South Florida Water Management District

("District"), pursuant to Section 373.119(2), Florida Statutes ("Fla. Stat."), and Rule 40E-

1.611, Florida Administrative Code ("Fla. Admin. Code"), after considering the

recommendations of District staff and being otherwise fully apprised of the matter,

issues the following Emergency Order containing the following Findings of Fact,

Ultimate Facts and Conclusions of Law:

FINDINGS OF FACT

1. The District is a public corporation of the State of Florida, existing

pursuant to Chapter 25270, Laws of Florida, 1949, and operating pursuant to Chapter

373, Fla. Stat., and Title 40E, Fla. Admin. Code, as a multi-purpose water management

district with its principal office at 3301 Gun Club Road, West Palm Beach, Florida. The

District has the power and duty to protect Florida's water resources and to administer

and enforce the provisions of Chapter 373, Fla. Stat., and the rules promulgated there

under, Title 40E, Fla. Admin. Code. The District has jurisdiction over the matters

addressed in this Order.

EXHIBIT A



2. The City of West Palm Beach ("City"), as authorized by the District,

provides drinking water to a service area of approximately 35,900 acres, including the

Town of Palm Beach, Town of South Palm Beach, and unincorporated sections of Palm

Beach County.

3. The City received Consumptive Use Permit #50-00615-W, from the

District on October 12, 2006. The City has a maximum allocation not to exceed 1,339

million gallons per month ("MGM") at its Clear Lake Water Treatment Plant.

4. The City primarily receives its drinking water from 8 surface water pumps

at two locations on Clear Lake. Clear Lake receives discharges from Lake Mangonia

and the M-Canal. The M-Canal is supplied by rainfall/runoff collected in the City's

Water Catchment Area, flows from the City's Wellfield, and two 65,000 gallon per

minute pumps at the L-8 Tieback Canal (through the Control 2 pump station), as

authorized by Consumptive Use Permit No. 50-07890-W.

5. The conditions of Permit #50-00615-W authorize the City to withdraw

groundwater from the Surficial Aquifer System ("SAS") at the Wellfield, located adjacent

to the East Central Regional Wastewater Treatment Plant on a one-to-one basis relative

to the contemporaneous delivery of reclaimed water from the Wetlands-Based Water

Reclamation Project to the Wellfield. These permit conditions were incorporated into

Permit #50-00615-W for the purpose of protecting wetland resources and other existing

legal users. Water is discharged from the Wellfield to the M-Canal which then flows to

Clear Lake where it is withdrawn for the City's water supply.

6. So far this dry season, the City of West Palm Beach, including the Water

Catchment Area, has received fairly limited rainfall. October 1, 2010 to June 23, 2011,
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about 13.08 inches of rain fell over Palm Beach County. This is only 36% of the historic

average for Palm Beach County.

7. The National Drought Mitigation Center's Drought Monitor recently

increased the drought condition in Eastern Palm Beach County from extreme to

exceptional; its most severe drought condition. Average rainfall would not significantly

ameliorate the rainfall deficit in Palm Beach County.

8. Dry weather conditions have led to a decline in the City's water supply

sources. The lack of rainfall has led to low water levels in the City's surface water

supply sources. On June 23, 2011, the water level in Clear Lake was 10.6 feet National

Geodetic Vertical Datum ("NGVD").

9. On June 23, 2011, the water level in the City's Water Catchment Area, as

measured at the G-161 structure, was 16.07 feet NGVD. At 16.2 feet NGVD, water

supply becomes severely limited and environmental impacts are aggravated. The City

estimates the Water Catchment Area declines at a rate of about 0.1 foot every 2 days.

10. As of June 23, 2011, the water level in the M-Canal was 15.97 feet NGVD,

as measured at the City's Control 4 structure.

11. These extreme dry conditions have led to the City being unable to

effectively recharge Clear Lake or the Water Catchment Area. During non-drought

times, Sub-basin C (West Palm Beach Canal Basin) of the Everglades Agricultural Area

and the Interior Palm Beach County Water Use Basin generate considerable runoff

during the wet season and the first half of the dry season with annual runoff volume on

the order of 70,000 acre-feet per year. The runoff from these basins usually extends for

months after the wet season because of its size and the proportion of natural areas
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within the basins.

12. When local basin runoff is unavailable, Lake Okeechobee provides

surface water via gravity flow to the L-8 Canal, via the C-10A Culvert and S-76

Structure, to recharge the City's drinking water supply. Flow through C-10A is

substantially reduced when the Lake Okeechobee stage falls below 11.75 feet NGVD.

13. On May 12, 2011, the District issued Order No. 2011-061-DAO-WS,

imposing modified phase III water shortage restrictions on users that withdraw surface

water from Lake Okeechobee or waters hydraulically connected to Lake Okeechobee.

C&SF Project system deliveries to permitted users reflected a 45% cutback in supplies

needed to meet the user demands during 1-in-10 rainfall conditions.

14. Since the effective date of Order No. 2011-061-DAO-WS, Lake

Okeechobee water levels have declined. On June 23, 2011, Lake Okeechobee water

level measured 9.55 feet NGVD. This has resulted in diminished flow through C-10A to

a daily average of approximately 30 cfs. As of June 24, 2011, the water level

downstream of C-10A was 9.45 ft NGVD. This flow is insufficient to maintain the L-8

Canal stages high enough for the City to pump for meaningful times with its Control 2

pump station.

15. In order to equitably distribute remaining water supplies, on March 21,

2011, the Executive Director issued Order No. 2011-040-DAO-WS, imposing modified

phase I water shortage restrictions on various water use classes, including the diversion

and impoundment use class. A copy of this Order is available from the District Clerk.

Under this Order, the City's withdrawals via Control 2 were reduced by 15% and

pumping hours were restricted in order to accommodate the various users withdrawing
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from the L-8 Canal.

16. The above occurrences have reduced water levels in the L-8 Canal,

impacting existing legal users and the water resources in the basin.

17. To deal with declining water sources, on June 10, 2011, the District issued

Emergency Order No. 2011-080-DAO-WS. A copy of the Order is also available from

the District Clerk. The Emergency Order restricted landscape irrigation within the City's

utility service area to one day per week to limit demand for the declining water supply.

Initial reports suggest this has reduced the City's water use demand from an average

weekly basis of 31.7 million gallons per day ("MGD") to about 27.45 MGD.

18. To help meet the demand within its service area, the City is withdrawing

water from Clear Lake at 22-26 MGD. The City is also purchasing an average of 3.25

MGD of treated water from Palm Beach County Utilities.

19. Simultaneously with the execution of Order No. 2011-080-DAO-WS, the

District evaluated water sources that could potentially supplement regional water

supplies. The District concluded the L-8 Reservoir Project ("Reservoir") was a suitable

and available source of supplemental water for the Interior Palm Beach County Water

Use Basin, West Palm Beach Canal Basin, and the M-Canal Water Use Basin.

20. On June 20, 2011, the District received authorization from the Florida

Department of Environmental Protection ("FDEP") to discharge water from the

Reservoir into the L-8 Canal to supplement flows in the L-8, M, and C-51 Canals to help

meet the various water demands.

21. The District began making deliveries from the Reservoir on June 23, 2011.

The City planned to operate its pumps at Control 2 to divert water from the Reservoir
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into the M-Canal and pass through to its lake system.

22. However, on June 23, 2011, the City was only able to operate Control 2

for about 1.5 hours before water levels declined below the intake pumps. It is expected

that with continuous pumping from the Reservoir the City will be able to pump for an

average of 8 hours per day. This limited pumping time combined with the low flow rates

required to prevent pump cavitation due to the extremely low L-8 stages results in an

expected daily average flow rate of about 20 MGD.

23. Even with these two additional sources of water and the reduced

demand, the water use demands within the City currently exceed the available water

supply, for example:

a. The existing pumping infrastructure within Reservoir (75 cfs or 48

MGD) limits the quantity of water that can be delivered to the City and other users.

Without the use of high head pumps, water can only be withdrawn from the reservoir

down to —2 feet NGVD. This equates to about 3 weeks of pumping from the L-8

Reservoir to augment the City's water supply system.

b. The delivery of Reservoir water to the City via the Control 2 pump

station, M-Canal, and the Water Catchment Area also has significant limitations. In a

recent pilot test, up to 54% of the water delivered to the City from the Reservoir was lost

to seepage, evapotranspiration, or storage within the Water Catchment Area. Even with

the isolation of the Water Catchment Area from the M-Canal through the use of earthen

plug/operation stage below 17 feet NGVD, as required by the FDEP order, there are

seepage losses from the M-Canal. These seepage losses are higher when the canal is

initially filled and when the surrounding areas are dry. It is expected that with the dry
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conditions, even after filling, the M-Canal will lose several million gallons per day to

seepage.

c. In summary, the current water supply and potential water quality

limitations of the Reservoir and the limited amount of water that can be delivered to the

City from the Palm Beach County interconnect system has the potential to impact the

health, safety and welfare of the residents of the City of West Palm Beach, population

100,000.

24. As a result of these circumstances, the City has looked to other sources of

water to meet its public water supply needs. The City believes C-51 Canal stormwater

may be intercepted in order to augment its water supply sources during this drought.

25. West Palm Beach could intercept C-51 Canal water and convey the water

through the Stub Canal and into West Palm Beach's Renaissance Project by opening

the Boyd Street Structure to intercept water that would otherwise be discharged to tide.

A map of depicting these features is attached hereto as Exhibit "A."

26. The intercepted water will be treated in West Palm Beach's existing

permitted Renaissance Project. The Renaissance Pump Station will then discharge

the treated water into the south end of Clear Lake.

ULTIMATE FACTS AND CONCLUSIONS OF LAW

27. Section 373.119(2), Fla. Stat., authorizes the Executive Director of the

District, in the event of an emergency requiring immediate action to protect the public

health, safety or welfare, with the concurrence of the Governing Board and without prior

notice, to issue an order reciting the existence of such an emergency and requiring that

such action be taken as deemed necessary. Pursuant to Section 373.119(3), Fla. Stat.,
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any person to whom an emergency order is directed pursuant to subsection (2), shall

comply therewith immediately, but on petition to the Board shall be afforded a hearing

as soon as possible.

28. Rule 40E-1.611, Fla. Admin. Code, states an emergency exists when

immediate action is necessary to protect, in part, public health, safety, welfare, or the

health of animals and recreational or agricultural uses of land,

29. The C-51 Canal is part of the C&SF Project for which the District is the

designated local sponsor pursuant to Section 373.1501, Fla. Stat. Pursuant to Sections

373.085 and 373.086, Fla. Stat., the District is authorized to operate the works of the

District, including the S-155 structure and regulate water in the C-51 Canal.

30. The Governing Board has authority to prescribe the manner in which local

works provided by private persons will connect with and make use of the works or land

of the District. § 373.085(1), Fla. Stat. (2010).

31. The Governing Board may to "[I]ssue orders to implement or enforce any

provisions of th[e] chapter or regulations." § 373.083(2), Fla. Stat. (2010).

32. The Governing Board is also able to issue any orders for the modification

of any existing uses, diversion facilities, or storage facilities to obtain the most beneficial

use of the water resources and to protect the public health, safety, and welfare and the

interest of the water users affected. § 373.171(1), Fla. Stat. (2010).

33. The Governing Board may impose such reasonable conditions as

are necessary to assure that the operation or maintenance of any stormwater

management system, dam, impoundment, reservoir, appurtenant work, or works

will comply with the provisions of Part IV of Chapter 373, will not be inconsistent
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with the overall objectives of the District and will not be harmful to the water

resources of the District. § 373.416(1), Fla. Stat. (2010).

34 Pursuant to Section 373.119(2), Fla. Stat., and the facts described above,

the Executive Director finds that an emergency exists requiring immediate action

necessary to protect the public welfare.

ORDER

Pursuant to Section 373.119(2), Fla. Stat., and Rule 40E-1.611, Fla. Admin. Code,

and based upon the above Findings of Fact, Ultimate Facts and Conclusions of Law, the

Executive Director hereby orders that:

35.	 The following limited activities are temporarily authorized and/or ordered:

a. From June 24, 2011 to July 13, 2011, the City is authorized to

intercept and capture water from the C-51 Canal through the Boyd Street Structure when:

1) water is being discharged to tide through the S-155 Structure; or, 2) the stage at the

Water View Gauge (WATER or WTVW) is at or above 8.2 feet NGVD.

b. This water shall be diverted via a gravity connection to the C-51

Canal at the Boyd Structure. The City is not authorized to install any infrastructure

pursuant to this Emergency Order.

c. Prior to the interception of water, the City must contact the District's

Operational Control Room at (561) 681-2570 to confirm water availability and receive

written confirmation of the same from the District.

36.	 The City shall provide the District with a summary report documenting the

quantity of water withdrawn under this Emergency Order.
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37. This Emergency Order is temporary in nature and shall not relieve the City of

any obligation to obtain necessary federal, state, local, or special district approvals.

38. This Emergency Order shall not be construed as a substitute for, or waiver

of, any right of way, surface water management, water use, or other permits required of

the City under the District's rules and regulations.

39. This Emergency Order shall not constitute waiver of the District's regulatory

jurisdiction, nor be construed to authorize any activity within the jurisdiction of the District

except in accordance with the express terms of this Emergency Order. In addition, it shall

not be construed as relieving the City from any responsibilities, duties or liabilities it may

have to other local, state, or federal agencies exercising authority over the areas covered

by this Emergency Order.

40. This Emergency Order is meant to provide authorization for a short-term

testing scenario and shall not be construed as a substitute for any solution, temporary or

long-term, that may be proposed and/or approved by the District.

41. This Emergency Order does not convey any property rights or any rights or

privileges other than those specified in the Emergency Order.

42. Failure to comply with the conditions contained within this Emergency Order

shall constitute a violation of a District Order under Chapter 373, Fla. Stat., and

enforcement proceedings may be brought in any appropriate administrative or judicial

forum.

43. If, for any reason, including any adverse water quality, water quantity, or

other negative impacts occur as a result of this Emergency Order, the District reserves the

right to immediately withdraw this Emergency Order upon notice.
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44. The City shall hold and save the District harmless from any and all

damages, claims, or liabilities which may arise by reason of this Emergency Order.

45. If the District petitions or sues for enforcement of the terms of this

Emergency Order, the District reserves the right to initiate appropriate legal action, to

impose civil penalties, and collect attorney's fees and costs.

46. Persons whose substantial interests are affected by this Emergency Order

shall have a right, pursuant to Chapter 120 and Section 373.119(3), Fla. Stat., and as

stated in the Notice of Rights to petition for an administrative hearing.

47. This Emergency Order shall take effect upon execution by the Executive

Director and shall expire at 11:59 PM, July 13, 2011. This Emergency Order is subject to

the Governing Board's concurrence at its next regularly scheduled meeting.
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SOUTH FLORIDA WATER
MANAGEMENT DISTRICT
By its Executive Director

Ai(fia(r
MESA L. ME

District Clerk/Ass7n
Dated: June  d-  , 2

jerrriifer DOkarikowitz, Esq.

NOTICE OF RIGHTS

Any party substantially affected by this order has the right to seek judicial review

of it under Section 120.62, Fla. Stat., by filing a notice of appeal under Rule 9.110, Fla.

Admin. Code, with the District Clerk at 3301 Gun Club Road, West Palm Beach, Florida

33406, and by filing a copy of the notice of appeal accompanied by the applicable filing

fees with the appropriate district court of appeal. The notice of appeal must be filed

within thirty days after this Order is filed with the District Clerk,

DONE AND ORDERED in West Palm Beach, Florida, on this  24--day of June

2011.

Attest:
	

Legal Form Approved:
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NOTICE OF RIGHTS

As required by Sections 120.569(1), and 120.60(3), Fla. Stat., following is notice of the opportunities which

may be available for administrative hearing or judicial review when the substantial interests of a party are

determined by an agency. Please note that this Notice of Rights is not intended to provide legal advice.

Not all the legal proceedings detailed below may be an applicable or appropriate remedy. You may wish to
consult an attorney regarding your legal rights.

RIGHT TO REQUEST ADMINISTRATIVE HEARING
A person whose substantial interests are or may be affected by the South Florida Water Management
District's (SFWMD or District) action has the right to request an administrative hearing on that action

pursuant to Sections 120.569 and 120.57, Fla. Stat. Persons seeking a hearing on a District decision
which does or may determine their substantial interests shall file a petition for hearing with the District Clerk

within 21 days of receipt of written notice of the decision, unless one of the following shorter time periods
apply: 1) within 14 days of the notice of consolidated intent to grant or deny concurrently reviewed
applications for environmental resource permits and use of sovereign submerged lands pursuant to Section
373.427, Fla. Stat.; or 2) within 14 days of service of an Administrative Order pursuant to Subsection
373.119(1), Fla. Stat. "Receipt of written notice of agency decision" means receipt of either written notice
through mail, or electronic mail, or posting that the District has or intends to take final agency action, or
publication of notice that the District has or intends to take final agency action. Any person who receives
written notice of a SFWMD decision and fails to file a written request for hearing within the timeframe

described above waives the right to request a hearing on that decision.

Filing Instructions
The Petition must be filed with the Office of the District Clerk of the SFWMD. Filings with the District Clerk

may be made by mail, hand-delivery or facsimile. Filings by e-mail will not be accepted. Any person
wishing to receive a clerked copy with the date and time stamped must provide an additional copy. A
petition for administrative hearing is deemed filed upon receipt during normal business hours by the District
Clerk at SFWMD headquarters in West Palm Beach, Florida. Any document received by the office of the
SFWMD Clerk after 5:00 p.m. shall be filed as of 8:00 a.m. on the next regular business day. Additional

filing instructions are as follows:

• Filings by mail must be addressed to the Office of the SFWMD Clerk, P.O. Box 24680, West Palm

Beach, Florida 33416.

• Filings by hand-delivery must be delivered to the Office of the SFWMD Clerk. Delivery of a
petition to the SFWMD's security desk does not constitute filing. To ensure proper filing, it
will be necessary to request the SFWMD's security officer to contact the Clerk's office. An
employee of the SFWMD's Clerk's office will receive and file the petition.

• Filings by facsimile must be transmitted to the SFWMD Clerk's Office at (561) 682-6010. Pursuant
to Subsections 28-106.104(7), (8) and (9), Fla. Admin. Code, a party who files a document by
facsimile represents that the original physically signed document will be retained by that party for
the duration of that proceeding and of any subsequent appeal or subsequent proceeding in that
cause. Any party who elects to file any document by facsimile shall be responsible for any delay,
disruption, or interruption of the electronic signals and accepts the full risk that the document may
not be properly filed with the clerk as a result. The filing date for a document filed by facsimile shall
be the date the SFWMD Clerk receives the complete document.
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Initiation of an Administrative Hearing

Pursuant to Rules 28-106.201 and 28-106.301, Fla. Admin. Code, initiation of an administrative hearing

shall be made by written petition to the SFWMD in legible form and on 8 and 1/2 by 11 inch white paper.
All petitions shall contain:

1. Identification of the action being contested, including the permit number, application number,

District file number or any other SFWMD identification number, if known.

2. The name, address and telephone number of the petitioner and petitioner's representative, if any.

3. An explanation of how the petitioner's substantial interests will be affected by the agency

determination.
4. A statement of when and how the petitioner received notice of he SFWMD's decision.

5. A statement of all disputed issues of material fact. If there are none, the petition must so indicate.
6. A concise statement of the ultimate facts alleged, including the specific facts the petitioner

contends warrant reversal or modification of the SFWMD's proposed action.

7. A statement of the specific rules or statutes the petitioner contends require reversal or modification
of the SFWMD's proposed action.

8. If disputed issues of material fact exist, the statement must also include an explanation of how the

alleged facts relate to the specific rules or statutes.

9. A statement of the relief sought by the petitioner, stating precisely the action the petitioner wishes
the SFWMD to take with respect to the SFWMD's proposed action.

A person may file a request for an extension of time for filing a petition. The SFWMD may, for good cause,
grant the request. Requests for extension of time must be filed with the SFWMD prior to the deadline for
filing a petition for hearing. Such requests for extension shall contain a certificate that the moving party has

consulted with all other parties concerning the extension and that the SFWMD and any other parties agree
to or oppose the extension. A timely request for extension of time shall toll the running of the time period for

filing a petition until the request is acted upon.

If the District takes action with substantially different impacts on water resources from the notice of intended
agency decision, the persons who may be substantially affected shall have an additional point of entry
pursuant to Rule 28-106.111, Fla. Admin. Code, unless otherwise provided by law.

Mediation
The procedures for pursuing mediation are set forth in Section 120.573, Fla. Stat., and Rules 28-106.111
and 28-106.401-,405, Fla. Admin. Code. The SFWMD is not proposing mediation for this agency action

under Section 120.573, Fla. Stat., at this time.

RIGHT TO SEEK JUDICIAL REVIEW
Pursuant to Sections 120.60(3) and 120.68, Fla. Stat., a party who is adversely affected by final SFWMD action
may seek judicial review of the SFWMD's final decision by filing a notice of appeal pursuant to Florida Rule of
Appellate Procedure 9.110 in the Fourth District Court of Appeal or in the appellate district where a party
resides and filing a second copy of the notice with the SFWMD Clerk within 30 days of rendering of the final

SFWMD action.
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